BEFORE THE APPEALS BOARD
FOR THE
KANSAS DIVISION OF WORKERS COMPENSATION

JOHN PANGLE
Claimant

VS.

Docket No. 256,977

R. C. QUIST CONSTRUCTION, INC.
Respondent

AND

FEDERATED MUTUAL INSURANCE COMPANY
Insurance Carrier

N N N N N N N N N N

ORDER

Respondent appeals from a preliminary hearing Order entered by Administrative
Law Judge John D. Clark on September 5, 2000.

ISSUES

The sole issue on appeal is whether claimant’s injury arose out of and in the course
of his employment with respondent. The ALJ found that it did.

FINDINGS OF FACT AND CONCLUSIONS OF LAwW

After reviewing the record and considering the arguments, the Appeals Board
concludes the Order should be affirmed.

Claimant worked for respondent during parts of six years as a cement finisher.
Claimant testified that during this time he developed problems with his knees. Claimant
reported the knee problems to Dr. Alan G. Albarracin on July 27, 2000. According to
claimant, he had advised respondent earlier that he was having problems with his knees.
Respondent does not dispute notice in this appeal, only whether the injury arose out of and
in the course of employment.

Respondent contends claimant’s testimony about the injury is not credible because
claimant was terminated for absenteeism, did not report the injury when he came in to get
his check, and did not report the injury when he saw his physician on July 21, 2000, even
though July 14, 2000, was his last day of work. Respondent also offers the testimony of
Mr. Ronald C. Quist who worked with claimant on his last day of work and testified claimant
did not complain.
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The issue in this appeal turns primarily on the credibility of claimant’s testimony. If
claimant is believed, his testimony supports a claim that the work for respondent
aggravated a knee condition and is, therefore, a compensable injury. While respondent
raises several issues tending to undermine claimant’s testimony, the ALJ observed the
claimant testify, believed the claimant, and awarded benefits. The Board generally gives
some deference to the ALJ’s evaluation of testimony for witnesses who he/she had the
advantage of observing testify. In this case, respondent offers testimony that would directly
contradict claimant’s explanation for why he missed work after July 14 and offers evidence
that claimant did not report the injury at times when one might expect he would, specifically
when he picked up his check and when he went to the physician who treats claimant for
hepatitis. Respondent also asks the Board to conclude claimant was unhappy with
respondent because respondent terminated claimant. The Board recognizes respondent
raises several points that tend to challenge claimant’s testimony. But nothing in the
evidence offers an alternative explanation for the injury, and claimant’s explanation for
injury from work is an otherwise logical one. Considering the total circumstances, the Board
will rely on the ALJ’s determination that claimant gave credible testimony.

WHEREFORE, it is the finding, decision, and order of the Appeals Board that the
preliminary hearing Order entered by Administrative Law Judge John D. Clark on
September 5, 2000, should be, and the same is hereby, affirmed.

IT IS SO ORDERED.

Dated this day of October 2000.
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